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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4% Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a

warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India. . :
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) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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(c) In case of goods exported outside india export to Nepal or Bhutan, without payment of
duty. '
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1988.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on whizh
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed. under Section
35.EE of CEA, 1944, under Major Head of Account. !

2) WW&%wa'ﬁWWwWWmmmz’raﬁmzoo/—qﬂﬂmﬂzﬁrm
S Wl T <o TP Al § Sarer €l 1000/ - P B A B S|

The revision application shall be accompanied by a fee of Rs.200/- where the amount

involved is Rupees One Lac or less and Rs.1,000/- where the amount involved-is more -

than Rupees One Lac. :
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Appeal to Custom, Excise, & Service Tax Appeilate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(a)  To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above. ' ' .
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of. Central Excise(Appeal);: Rules, 2001 and shall be
accompanied against (one which at least should be accompanled by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of dufy / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the. one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| ltem
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter co_ntended.in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure)-Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) -amount of erroneous Cenvat Credit taken;
(iiy  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of -

10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute.”
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ORDER-IN-APPEMAL

M/s. Jupiter Comtex Pyt Lid. Plot No. 510, Phase-1V. -GIDC. Vatwa,
Ahmedabad |for shors - uppellant’| has filed this appeal. against 010 No. 11 10/Reb2010-17
dated 27.1.2017 passcd by the Assistant Commissioner. Central Excise. Division 11 of the

ersiwhile Ahmedubad-1 Commissionerate [for short - “adjudicating authrotiy”].

2. : The facls of the zase are that the uppeliant filed o rebate claim in respect of

ARE-1 no. 3 dated 5.7.2016 for Rs. 1.29 466~ under notilication No. 19/2004-CE(NT)

dated 6.9.2004 read with Rule 18 of the Central Lxcise Rules. 2002, The -Assistant
Comuuissioner, Central Excise. Division-11. Almedabad-1 issucd- show cause notice dated
30.12.2016 1o the appellant asking him 1o show cause as 1o why the rebate claims should
not be rejected on the grounds that the appellant had paid duty by debiting the CENVAT
credit taken on account of 4% SAD [under section 3(5) of the Customs Tarift Act. 1975].
The show cause notices was adjudicated vide. Uie alorementioned OO wherein the

adjudicating authority rejected the rebate claimy on the grouiuds tha
@y un gaing through the specitic list of duties eligible [or the purpose ol rebate. additional
duts leviable. under sub-section 3 of section 3 of the Customs” Tarifl” Act. 1973,
jcommonly known as SAD] does not find a mention therein: '
(b) that JS Review in the case of Vinati Organics Limited [2014(311) ELT 994(GOD] has
stated that SAD is levied on imported goods 1o counter balance sales tax, VAT, local
s, e which cannot be considered as duties of oxcise for being eligible for rebate
benelit that SAD collected uader seetion 3(3) is also not classified as duty in list of
duties provided in explanation 1 ol potilication No. 2172004-CE(NT) dated 6.9.200+:
that therefore such payment of SAD is not eligible tor rebate claim: that a similar view
was wken in the case of Alpha Laboratories (2010311 ELTT 854
(¢) that purpose of notifications Nos. 19/2004-CL(NT) and 21/72004-CE(NT) both dated
6.9.2004 is (o give incentive of the duty pud o . materials cither diveetly or by way
ol accumulation of credit and tinad payment through i that explanation [ provided
under both the said notilication provides similar list ol specified duties for this

purpose.
3. Peeling aggrieved. the appellant has filed this appenal against the rejection of

rebate. on the grounds that:

(ajthat the decisions in the case vl M. Vinati Organics Lad [2004GTHELT 044} and
M/s. Alpha Laboratories are clearly distinguishable:

(b)that neither Rule 18 of CER 02 nor aotification No. 1972004 provide any restriction
on utilization of CENVAT credit aceumulated on aczount of SAD credit for paymerit
of Central Excise duty for the gouds exparted by Uie appeliat

(¢)that dilferent and discriminatory wreatinent caniol e made in respeet ol the duty
paid on ctearance for home consumyptivn and for clearanee ol exports under claim off
rebate; -

(d) that the denial of rebate is discriminatory in-as much as no distinction is drawn
between the clearance for home consuption and export:

(e)that the impugned O10 is illegal. wathorized and lable w set aside:

(tha the adjudicating authority ailed o recognize tiat the presean rebate claim s for
rebute of central excise duty as feviea under seetion 3 ol the Central Eacise Act. 1944
paid on inal product and the appeliint is ot claiming 4% SAD under Section 3(3) of
the Customs TarifT Act, 1973, paid on raw nuerials. '




% V2(84)13/ATID-1/2016-17

4, Personal hearing in the matier was granted on-17.8.2017.  The appellant
: < L. & .
however, vide his letter dated 28.8.2017, requested that the métter may be decided on merit

and that they do not wish to be heard in person. Ience, I take up this appeal for decision.

5. Before dwelling on to the dispute. [ would like t reproduce the following for

ease ol reference:

CENVAT CREDIT RULES, 2004

RULE 3. CENVAT eredit. - (1) A manulacturer or producer of final products or a
{provider of dutput service] shall be allowed 1o take credit (hereinalier relerred 1o as the
CENVAT credit) of -

(i) the duty of excise specified in the First Schedule to the Excise TarilT Act. leviable
under the Excise Act :

[Provided that CENVAT credit of such duty ol excise shall not be allowed 1o be taken when
paid on any goods -

{a) inrespect ol which the benefit of an exemption under Notilication No. 17201 1-C.E.. dated
the st March, 2011 is availed; or :
(b) specilied in serial numbers 67 and 128 in respect ol which the benefit of’an cxemplion
under Notilication No. 12/2012-C.E., dated the 17th March, 2012 is availed:|

(ii) to (via) )

(vii) the additional duty leviable under seetion 3 of the Customs TarilT Act. equivalent to
the duty ol excise specified under clauses (i). (i (iii). tiv), (v) [ (vi) and (s ia)]:

{(viin) the additional duty leviable under sub-seetion (3) of section 3 ol the Customs Taril Act

[emphasis added]

CENTRAL EXCISE RULES, 2002

RULE 18, Rebate of duty. — Where any goods are exported. the Central Government may. by
notilication. grant rebate of duty paid on such excisable goods or duty puaid on materials used in
the manufacture or processing of such goods and the rebate shall be subject to such conditions
or limitations. if any. and fulfilment of such procedure. as may be specilied in the notilication.

|Explanation. - For the purposes of this rule. “expost™. with it grammatical variations and
cognale expressions. means taking goods vut of India 10 a place outside India and includes
shipment of goods as provision or stores for use on board a ship procecding o a loreign portor
supplied to a foreign going aircraft.]

NOTIFICATION NO. 19/2004-CE(NT) [relevant extracts]

Rebate ol _duty_lor_exports 1o counlries other than Nepad and Bhutan - Procedure —
Notification No, 402001-C.E. (N.T.) partially superseded

In excreise ol the powers conferred by rule 18 ol the Central Eacise Rules, 2002 and in
supersession ol the Ministry of Finance, Department of Revenue. notilication No. 40/2001-
Central Excise (N.T.). dated the 26th June 2001, {G.S.R. 469(L). dated the 26th June. 2001]
insofar as it relates to export 1o the countries other than Nepal and Bhutan. the Cenlral
Government hereby directs that there shall be sranted rebate of the whole of the duty paid on
all excisable woods falline under the First Schedule to the Cenlral Lxcise Farift Act, 1985 (3 of
1986). exported to any country_other than Nepal and Bhutan, subject to_the conditions.
limitations and procedures specified hereinafier. -

Explunation 1. - “duty” for the purpose of this notification means duties ol excise collected
under the Tollowing enactments. namely :

(a) the Central Excise Act, 194 (1 ol 19:4):

{b) the Additional Duties ol [xcise (Gouds of special Importance) Act. 1957 (58 of
1957):

(c) the Additional Duties ol Excise (Textiles und Textile Articles) Act. 1978 (40 of
1978):

() the National Calamity Contingent duty leviable under section 136 of the Finance Acl.

2001 (1< o 2001). as amended by section 169 ui the Finance Act. 2003 (32 0I'2003) and further
amended by section 3 of the Finance Act. 200 (1.3 of 2004):
{¢] special eacise duty collected under a Fiownee Act:
(n additional duty of excise as evied under sectivg

2003): ¢
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) Lducation Cess on excisable goods us levied under clause 81 read with clause 83 of
the Finance (No. 2} Bill. 2004,
: [emphasis added]

The rebaterof excise duty on exported goods is granted under rule 18 of the Central Excise
Rules. 2002. The.procedure has been prescribed in potification No. 192004-CE(NT) dated
6.9.2004 in cuse ol exports to countrics vilier than Nepal. Now the notilicution. ibid. the
relevant extracts ol which is uoted above. clewrly states that there shall be gramed rebate
of the whole of the duty paid on all excisable goods falling under the First Schedule to the
Central txcise Turil Act. 1985, exported o any country other than Nepa and Bhutan.
subject 1o the conditions. limilations and procedures speciticd therein. The notification

further vide its explanation 1 defines what “duty™ would be for the purpose ol rebate,

6. - : On examining the rebate claims iin this back drop | find thal |a] the appellant
has filed the rebate under notification  No. 19/2004-CFONT) dated 6.9.2004: [b] the
appellamt has exported the goods on payment ol duty from their CENVAT account. Yhere
appears o be no dispute as far as other comditions & limitations. lud down in the
notification. except that the appellant discharged the duty betore exporting the goods by
debiting from CENVAT eredit, the amount which was Iing in the credit on account of 4%
SAD. The adjudicating authority held that the claims could not be sanctioned primarily

because the additional duty leviable under sub-section (5) ol seetion of the Customs

TariT Act did not lind a mention in the explanation | of the notificutions.

7. Ixplanation | [reproduced above]. clewrly lises the duty on which rebate wili
be gramted.  The adjudicating authority has no where stated that the rebate claim [iled by
the appellant is m respect o’ 4% SAD paid by appellant. There is no doubt in my mind
that the rebate claims are in respect of duties ¢f exeise paid under the Central Lixcise Acl.
1944, before export of goods under rebate. This payment ol duty of excise under Central

Excise Acl. 19~ clearly finds niention in (ay under Explanasion Hextructs provided supra.

8. Now coming to the second grovnds on which rebate was rejected that is
utilization of amount standing to the CENVA'T credit under 195 SAD towards payment of
Central Excise duty. Neither the notification lor the concerned central excise rufe. put any
bar in so far as utilization of CENVAT credit Iying o the eredit of 4% SALD is concerned.
Thougn not dircetly relevant, I have reproduced the relevant extract of Rule 3 of the
CENVAT Credit Rules, 2004 to primarily sec whether the CENVAT credit availed in

respect of duty paid in respect of 4% SALY wus cligible s crodit o the appellunt. The

>

redit by the appellant was
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towards 4% SAD and there s no bar towards unl‘ n o3 said CENVAT credit

relevant extiucts. clearly shows that the .n.\llll]t./lA Ty mrm\,g\

correct. When there is no bar on avatdment o respect ol amount paid
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towards payment of duty under the Central Iixcise Acl. 1944, in respect of claim of rebate

for exports. the rejection of rebale claim by the adjudicating authority appears to be not

tenable.

9. Now [ would like to deal with the last contention of the dcljuclicaling
authority. in so [ur as reliance on the case laws ol Vinati Organics Limited {2014(311) ELT
994(Gol)] and Alpa Laboratories Limited [2014(311) ELT 654 (Gol)] is concerned. I find
that in both the cases the rebates were [iled under notilication No. 21/2004-CE(NT) dated
6.9.2004. The relevant text of the notitication ibid, is reproduced below of ease of

reference:

NOTIFICATION NO. 21/2004-CE(NT) |relevant extracts]

Rebate of duty on excisable eoods used in manufacture; processing ol export goods — Procedure
-— Nutilication No. 41/2001-C.E. (N.T.) superseded

In exercise of the powers conferred by of rule 18 of the Central Excise Rules. 2002 and in_
supersession ol the Ministry of Finance. Department of Revenue. notification No. 41/2001-Central
Excise (N.T.). dated the 26th June. 2001 [G.S.R. 470(E) dated the 261h June, 2001]. the Central
Government hereby, directs that rebate of whole of the duty paid on excisable goods (hereinafler
relerred 1o as “materials’) used in the manulacture or processing vl export goods shall. on their
exportation oul of India. 10 any country except Nepal and Bhutan. be paid subject 1o the conditions
and the procedure specified hereinaller :-

Explanation. - ~duty” means for the purposes ol this notilication. dutics of excise collected under
the following enactment, namely :-

(a) - the Central Excise Act, 1944 (1 of 1944):

(b the Additional Duties of Excise (Gouds of Special Importance) Act. 1957 (58 of 1957);
(©) the Additional Duties of xcise (Vetiles and Textife Articles) Act. 1978 (40 ol 1978):
(d) the National Calamity Contingent duty feviable under section 136 ol the Finance Act.

2001 (14 o' 2001). as amended by Section 169 ol'the Finance Act. 2003 (32 01'2003) and further
amended by Section 3 of the Finance Act. 2004 (13 0I'2004): )

(e) special excise duty collected under a I"iiance Acl:

0] additional duty of excise as levied under scction 157 of the Finance Act. 2003 (32 of
2003): :

(¢) I:ducation Cess on excisable goods as levied under clause 81 read with clause 83 of the

Finance (No. 7) Bill, 2004,

As is evident notification no. 21/2004. grants rebate of whole of the duty paid on excisable

goods usced in manulacture/processing of export woods. The notilication therealter defines

c/z)ly under explanation. There is a clear distinction between both the notilications issued
under Rule 18 of the Central Excise Rules, 2002, While notilication No. 19/2004-CE(NT)
'dalcd 6.9.2004 grants rebate on export of excisuble goods. notification no. 21/2004. ibid.
grants rebate on duty paid on excisable goods used in the manulacture/processing ol export

goods. Under notification No. 2172004. no rebate can be claimed on malterials used. in

respect ol 4% SAD, since the additional duty leviable under sub-scction (5) ol scetion 3 of

the Customs Tariff Act, does not find a mention in the list ol'duties under explanation to the

nofification. Now to stretch this logic to notification No. 19/2004-CE(NT) dated 6.9.2004.
when it clearly speaks of rebate of excise duty on exports of excisable goods on payment ol

duty under the Central Excise Act. 1944, is not a valid argument. Fence. the reliance of the
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adjudicating authority on the aforementioned two case laws is nol tenable since they are not

at all relevant 1o the present dispute.

10. “In view of the foregoing. the appeal filed by the appellant. is allowed and the

impugned O10 dated 27.1.2017 is set aside.
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11. I'he uppeal filed by the appellant stands disposed ol in above lerms.
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Allested

(Vinod -
Superintendent (Appeal),
Central Tax,
Ahmedabad.
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To.

Mfs. Jupiter Comltex Pyl Lid .
Plot No. 310. Phase-1V,
GIDC. Valwa. Ahmedabad.

1. The Chiel Commissioner, Cenual Tax, Ahmedabad Zone .

2. The Principal Commissioner. Central Tax, Ahmedabud South Commissionerate.

3. The Deputy/Assistant  Commissioner. Central - Fax, Division-11. - Ahmedabad  South
Commissionerate.

4. The Assistant Cormissioner, Sy steni. Central Excise, Alimedabad South Commissionerate.
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